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IN RE: PETITION FOR APPOINTMENT::IN THE COURT OF QUARTER SESSIONS

OF VIEWERS TO OPEN A PUBLIC ROAD:: oF

IN THE TOWNSHIP OF JACKSON, :: CAMBRIA COUNTY, PENNSYLVANIA

CAMBRIA COUNTY, PENNSYLVANIA t: No. 2 September Sessions, 1965,
HH R.D.

VIEWERS' REPORT

After consideration of a Petition presented on behalf of
the property owners by Thomas A. Young, Esquire, the Court ap-
pointed Leopold J. Wendekier, Esquire, T. L. Locher and Owen
Heeney as a Board of Viewers in this matter.

In pursuance of their appointment, the viewers caused
notice to be served on all pairties that a meeting would be held
upon the premises at 10:00 o'clock, A.M., e.s.t., on Monday,
November 22, 1965, for the purpose of viewing the premises. A
copy of said notice is attached hereto and made a part hereof,

On the day and at the time appointed, the viewers met
upon the premises and were met there by Thomas A. Young, Esquire,
counsel for the property owners; Jacob Salem, David Hakanen and
several other property owners., There was nobody present repre-
senting the Township.

A meeting at which time the testimony of witnesses could
be taken had been previously scheduled for 1:30 o'clock, P.M., on
the same date and was held as scheduled in the Cambria County
Courthouse,qin Courtroom No. }.

This hearing was attended by several of the property
owners; by Thomas A. Young, Esquire, their counsel; the Township
Supervisors and by John W. Taylor, their counsel,

Those who testified for the assistance of the Board of
View, were Mr. Jacob Salem and Mr. David Hakanen, for the prop-
erty owners, and Mr. Wayne Horner and Mr. Dwight L. Bowman, on
behalf of the Township.

From the testimony and evidence submitted to it, and
from their own investigation and observation, the viewers find the

following
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FACTS

1. The Petitioners are residents of Jackson Townshilp,
Cambria County, Pennsylvania.

2. The Petitioners are the owners of certain real
estate in Jackson Township, Cambria County, Pennsylvania, abutting
upon Davis Street in said Township.

3. Davis Street is one of several streets laid out on
the plan of lots prepared for Cyrus W. Davis in said Township on
December 6, 1922, and recorded in Cambria County on April 30,
1940, in Plat Book Vol. 3, page 127.

L. Davis Street as laid out has a width of 50 feet and
extends from Gillen Lane to Cyrus Avenue.

5. The Petitioners purchased their respective resl
estate in accordance with the aforementioned plan.

6. On April 29, 1960, the Supervisors of Jackson Town-
ship adopted Ordinance No. 6, "prohibiting the opening, con-
struction or dedication for public use or travel of any road,
street, or alley, or any dralnage facilities in connection there-
with, except in accordance with plans submitted and approved by
the Township Supervisors as provided by the Act of 1933, Mey 1,
P. L. 103, Art. XI, Sections 1140, et, seq.”

7. On June 30, 1964, the Petitioners requested the
Supervisors of Jackson Township to open Davis Street, but no
action has been taken upon said request.

8. On September 1, 1965, the Petitioners, after notice
to the Supervisors of said Township, requested the Court to appoint
8 Board of View to view and lay-out a public road as deseribsd in
the Petition.

9. There being no objection thereto, the Court did so
appoint a Board of View./

10. The Petitioners have been inconvenienced for want of

& public road to serve their respective properties.
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From the testimony and evidence submitted, and from
their own investigation and observation, the viewers have reached
the following

CONCLUSIONS OF LAW

1. This proceeding was properly brought before the
Court of Quarter Sessions of Cambria County.

2. The Court has jurisdiction over both the subject
matter and the parties hereto,

3. Ordinance No, 6, of the Township of Jackson, Cambria
County, Pennsylvania, is a duly enacted Ordineance.

. Ordinance No. 6, is in applicable to the aituation
hereuunder consideration.

5. The Petitioners are entitled to have Davis Street
declared a public way for a certain portion of its distance.

CONCLUSION AND DISCUSSION

It appears that sometime prior to December 6, 1922, one,
Cyrus W. Davis, purchased a sizable tract of land in Jackson Town-~
ship, Cambria County, Pennsylvania. He then engaged S. E. Dickey
and Company, a firm of engineers, to prepare a plan of lots upon
lthis traét of land. This plan was dated December 6, 1922, and was
|recorded in Cambria County on April 30, 1940, in Plat Book Vol. 3,
page 127. |

Mr. Davis, the owner of the tract in question, sold lots
from this plan to various individuals, including the Petitioners.

On May 1, 1933, the Legislature of the Commonwealth of
Pennsylvania enacted the Second Class Township Code, which has
been variously amended since that time.

Pursuant to Section 1140, et. seq., of this Code, the
Supervisors of the Township of Jackson, Cambria County, Penn-
sylvania, enacted Ordinance No. 6, on April 29, 1960,

On June 30, 196k, a number of residents of Jackson Town-

ship presented a Petition to the Supervisors of Jackson Township,

-3-




requesting that the Supervisors open and maintain a portion of a
certain street known on the plan of ltos prepared for Cyrus W,
Davis, as Davis Street.

According to the Petition presented to the Court by
these residents requesting that a Board of View be appointed to
determine the necessity for the laying-out of a public road, no
action has been teken upon this Petition.

The respebtive property owners, and Petitioners in this
matter, have proceeded under the Act of June 13, 1836, P. L. 551,
sec. 11, as smended, Purdon's Pa. Stat Ann., %it. 36, sec. 2731.

It is the contention of the Township that the Viewers
are bound by the provisions of the Second Class Township Code, and
by Ordinance No. 6, enacted thereunder.

Conversely, the Petitioners contend that the provisions
of the Second Class Township que, and, consequently, Ordinance Ko
6, have no application in this matter and that the Viewers are
bound to proceed under the General Road Law of 1836, as amended.

In making its Order appointing a Board of View, the
Court subjected the Viewers to the provisions of the Act of June
13, 1836, which requires that the Board view the ground and upon
finding that there is an occasion for the location of a road there,
to proceed to lay-out the same, hafing respect to the shortest
distance and the best ground for a road, and in such manner as to
do the least injurles to private property, and also to be as far
as practicable agreeable to the desire of the Petitioners.

In the instant case, the Viewers did view the ground as
directed by the Statute and by the Court, and found that there was
already & road laid-out, dedicated and used by the public,

In the hearing before the Board, twoe of the Petitioners
testified that they had purchased lots in this plan of lots and

had erected residences thereon.
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The Viewers observed on the date of the view that there
ware a number of other houses whose only access was the road laid-
out and traveled-by all the property owners in cormon.

This road intersects with, and connects to, a highway
which is a part of the Township road system, namely Gillen Lans.

It was admitted at the hearing that Gillen Lane had
been a part of the Township raod system for a number of years and
was maintained by the Township Supervisors at the expense of the
Township. /

One of the witnesses on behalf of the Petitioners, Mr.
Jacob Salem, testified that he was also one of the petitioners in
the proceseding whereby Gillen Lane was made a part of the Township
road system.

While the Board is of the opinion that discussion of the
question of necessity for this road is hardly necessary, it is
mindful that the statute requires a finding of necessity and does,
therefore, so find.

As was previously stated, the only access which the
owners of property abutting on the so-called Davis Street have to
other publie thoroughfares is Davis Street to Gillen Lane and from
Gillen Lane to such other thoroughfares.

This is not only the only means of access for their
personal vehicles, but it is also the only access for emergency
vehicles such as fire equipment, ambulance and police vehicles.
All deliveries of a commercial nature must be made via the same
route. The same route must be used by the owners of property
along Davis Street in thelr every day pursuits, such as going to
work, going shopping, going to church, ete.

It is extremely doubtful that anybody could argue with
the necessity for this road.

The principal difficulty lies in the contention of the
Supervisors that the road does not conform to the requirements

laid down in Ordinance No. 6, and that, consequently, they, the
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Supervisors, are nét requlired to accept this road as a part of the
Townshlp road system and thereby maintain it.

The Board is of the opinion that the Supervisors are
attempting to give retrospective effect to the Ordinance.

It must be noted that the plan of lots was prepared in
1922 and that said plan was placed of record in 1940.

The Ordinance was not adopted until 1960, subsequent to
the enactment by the Legislature of amendments to the Second Class
Township Code in 1956 and 1957.

If the Board were to adopt the Supervisors contention,
it would be necessary to say that the Amendments to the Second
Class Township Code and Ordinance No. 6, had & retroactive effect,

We do not believe that the Statute, or the Ordinance
adopted in pursusance thereof, should be given such an effect in
the absence of a specific directive by the Legislature.

We agree that the statute was meant to apply to future
plans of lots prepared by developers, and probably applies also to
plans of lots prepared prior to the enactment of the Amendments
but in which no publie roads had been laid out, dedicated and
opened.

Where, as here, the road had been laid-out and used EZ

bt rprre s T

the public for many years prior to the enactment of the Ordinance,

e,
—— T

it ig—fhe ﬁoard's opinion that the Ordinance is of no effect.
There was testimony elicited at the hearing that this
road, Davis Street, had been opened and used by the public for
more than eighteen {18) years, which would, of course, mean that
the road had been used by the public for approximately twelve (12)
or thirteen {(13) years prior to the enactment of Ordinance No. 6.

Our attention has been called to Lank vs.Hughes, 402

Pa. 28, 167 A. 2d 268 (1961), as a case decided by our Supreme
Court supporting the contentions of the Petitioners.
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We are alsoc aware of a later decision of the Supreme

Court of Pennsylvania in Appeal Of Kress, 410 Pa. 565, 189 A, 24

848 (1963), which apparently reaches an opposite conclusion.

We wish to point out, however, that both of these cases
involved proceedings under Section 1140.1 of the Second Class
Township Code, whereas the present proceeding has been taken
pursuant to the General Road Law of 1836.

We do not believe, thereforé, that we are bound by the
decision of the Court in either of the above instances.

It is our understanding that our duty is to determine
the necessity for such a road as was requested in the Petition and
to determine the most feasible course therefore.

We have, as was stated previously, found a necessity for
the road and recommend to the Court that the Township Supervisors
be directed to accept the road as laid-out herein.

The Court's attention is called to the case of

In Re Opening of Two Public Roads In Upper Providence Township,

2 D.&C. 2d, 290 (1955), which upholds the Board's position.

We wish to acknowledge, with gratitude, the co-operation
of the parties and their counsel; our duties were considerably
lightened by their consideration and thoughtfulness.

The hearing in this matter, while more or less informally
conducted, was outstanding with respest to the candor and sincer-
1ty of the witnesses, and the courteous and gentlemanly advocacy
of counsel,

Counsel for the petitioners, at the request of the
Board, submitted, on several occasions, short briefs or memoranda
in support of his pcsition. These were most helpful.

While counsel for the respondent chose not to submit a
written statement in support of his position, his suggestions and

attitude were very beneficial.
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It is the Board's recommendation, based upon the view,
the evidence presented, and the law, that Davis Street be made a
part of the public highway system of Jackson Township according to
the following description:

Beginning at a point in the centerline of a Town-
ship Road, known as Gillen Lane, and corner of Lot #38
on the hereinafter mentioned Plan of Lots and on the
Northerly side of Davis Street; thence along the Norther-
ly side of Davis Street North 60° 06' East 791.49vfeet
to a point at corner of Lots #43 and #}l; thence across
Davis Street South 29° 5t East 50.0 feet to a point at
corner of Lots #11 and #12 on the Southerly side of
Davis Street; thence along the Southerly side of Davis
Street South 60° 06' West 857.0 feet to a point in the
centerline of a Township Road, known as Gillen Lans;
thence by the fenterline of said Gillen Lane North 220
45! East 82.41 feet to a point, the place of beginning.

Being marked, known and numbered as the Westerly
most portion of Davis Street, as the same appears on
the plan of lots of Cyrus W. Davis, prepared by S. E.
Dickey and Company, on December 6, 1922, and recorded
in Cambria County in Plat Book Vol. 3, page 127.

Being shown colored in yellow on the print attached.

Respectfully submitted this 2Z¢4 day of April, 1966.
BOARD OF VIEW

T. L. Locher

Owen Heeney )//’




Comnionweiilih of Penvisylvaiid, S
..Courity of Cainbria - } )

At o Couit of Quditer” Sessioris of the Péace of. the County of Cambria Held at Ebensburg,.in the

said County, on the . Ist e day of: SéPtember ..................... A D19 65,
before the Honorable Judge of !he; .sc.:j‘d Court: Upon the petition of divers inhabitants of the Town-
ship of Jackson , in the said County, seiting forth that they labor under incon-
venience for wanf of a public road or highway, to lead from

@ point on the easterly side of a present township road where the

the southerly side of Davis Street; thence crossing Davis Street,

North 30 degrees 43 minutes West 50 feet to a point on the northerly

s8ide of Davis Street; thence along the northerly side of Davis Street

.ng;h__..(z.().....c.l.ggr.g.e.s_..Q.é.-..mi..ng;_g_g.__West-__.a distance of 1400 feet, more or

less, to the easterly line of the first mentioned township road;:

thence along the easterly line of said township road South 22 degpges

and therefore -praying the Court fo appoint proper persons to  view and lay out the same according

to law. The Court, upon due consideration had of the premises, do order and appoint _.

viewers, fo  view the ground proposed for said road, and il they view the same, ond shall
agree that there is occasion for such road, they shall proceed to lay oui the same, having. respect to
the shortest distance and the best ground for a road, dnd in such manner as shall do the Iea;i iniur-y to
private property, and also be as far as practicable, agreeable io the desires of the petitioners, and that
they make a report of their proceedings to the next Court of Quarter Sessions to be held for said
County, siating particularly whether they judge ths same necessary for a public or privaie road, to-
gether with a plot or draft thereof, and the courses and distances,
through which it may pass.

and references to the improvements

iy the @onrt.

.-/7!;.? ok wwbw HZ) Cletk

Attest:




SESSSIONS, 19,03

Sept.

NO R-D-Z_

e

NOfl'E.b “It 3hall be the duty of all persons appointed In the several lea of this C wealth to view and review any
public or private road or bridge. If they shall dectde in Favor of locating ssid road or bridge, to ®ndeaver ' procure from the
person or persons over whose land such location may be made releases from all clalms for damages that might arise from the
opening of swch road or the bullding of such bridge; and in every case where said viewers shall fall to procure sich releases, and
it shall appear to them that any damagen will be sustanied, it shall be their duty to assess the damages and make report thereof
signed by a majority of their mumber, and return the same. together with all releases obtained, to the Court of Quarter Seasions, and
the damages 50 assessed shall be conclusive, or may be subject to appeal, review or modification, as may be provided by existing, .,
laws in the dilferent counties of this Commonwealth.”

“The persona appointed as aforesaid shall view such ground, and if they shall agree that there is occasion for a road, they
thall proceed to lay out the same, having respect to the shortest distance, and the best ground for a road. aad in such maoner
as shall do the least injury to private property. and also be, as far as practicable, agreeable to the desire of the petitioners.”

“The viewers, as eforesaid, shall make report at the next term of sald Court, and in the said report shall state particalarly:
Fisst, who of them were present at the view, second, whether they were severally aworn oc afficmed: | third, whether the road
_desired be necessary for a public or private road: they shall also annex and return to the Court a plot or draft thereof, atating

the courses and distances, and noting bricfly the Improvements through which it may pass; and, whenever practicable, the viewers L
shall Iny out the sald roads at an elevation not exceeding five degrees {except at the crossing of ravines and streams), “where, by

moderate filling and bridging, the declinstion of the road may be prescrved within that lmit.”

beginning; being the westerly most portion of Davis Street
and all of Cyrus Avenue, as the same appears on the plan of
lots laid out for Cyrus W. Davis by s. E. Dickey & Co., Dec.
6, 1922, and which was recorded April 30, 1940, in Plat Book
Vol. 3, Page 127, records of Cambria County.

! o
A g a4 L
® e g s : mio
- B : -1

Pon A ! -

o i ; : P o ;
Lal H . H : : -3 i
= O ey i & ;

:' .i i Poomi
e & g i s i =B e |
- = ; s s S - I
B & : , H i =i O =3

4 E 0« o S @

k4 b ; = f i =t Pom

|l H E : i O:' *:

o : £ ! ; i i i i s I =¥

: 2 : ' g d g

¥y 8 8§ A oe 8 %
o i : ) i H i I




T J

No.p'l‘z September Sesaions

{
IN THE GOURT . Ri OF-BOURTS
OF QUARTER SESSIONS OF l [_I?E E‘gf\ f‘g pﬁ
AMBRIA COUNTY, PENNSYLVANTA ) ,
| ; Ae 29 | 23 PH 66
| ’ STEREN . 0BLACKDICH
IN RE: PETITION FOR | GLERK OF

APPOINTMENT OF VIEWERS
TC OPEN A PUBLIC ROAD
IN THE TOWNSHIP OF
JACKSON, CAMBRIA COUNTY,
PENNSYI.VANIA

e b np Py o st e S gy~ T s s S

-

VIEWERS' REPORT

e




PUBLIC ROAD IN THE TOWNSHIP :: IN THE COURT OF QUARTER SESSIONS
OF JACKSON, CAMBRIA COUNTY, 2% OF CAMBRIA COUNTY, PENNSYLVANI4

RENNSYLV&NIA : 22

No. 2 Septembéf'Sessions,'1965;

VIEWERS® NOTICE

You are hereby notified that the Board of View appointed
e in the above matter will meet upon the premises for the purpose

of viewing the same on Monday, November 22, 1965, at 10100 ofcloeck,

-

AM., e.5.t. _ .
' All persons interested may appear at the view, if they

so desire,
A hearing .in the above matter will be heard on the same

date, Monday, November 22, 1965, at 1:30 o'clock, P.M., e,s,.t.,

in Courtroom No., 4, Cambria County Coﬁrthoﬁse, Ebensburg, Penne

~

sylvania,




PUBLIC ROAD IN THEB TOWNSHIP :: I¥ THE COURT OF WUARTER SESSIONS
OF JACKSOR, CAMBRIA COUNTY, :: OP CAMBRIA COUNTY, PENNSYLVANIA
FENNSYLVAN . 1t
t2 No. 2 Sepicmber Seseions, ISﬁg,
i R.D.

VIBWERSY. NoTICE

You are harehy notiflaﬁ that the Board of View appoianted
in thé above matter will maeet upen the premises for the purposs
of viewiag the same on Monday, Novembar 22, 1966, at 10:00 ovclock
Muy 2.8.1,

All persons interasted may appear at the view, if they
so dosire, _ _
A hearing in the above matter will ba heard on the same
‘|aate, Monday, Wovemver 22, 1065, at 1:30 etelock, P.K., e.5.t.,
n Courtroon ¥e. 4, Cambria County Courthouse, kbensburg, Penne
syivania,

AND NoW, this J.-d day of November, 1965, I hereby

accept service of the above Notice,




FUBLIC ROAR I¥ THE (OWNSHIF 19 1IN THE CQUZT OF CUARTRR SESSIONS
oF JMEH%GMRIA COUNTY, 12 OF CAMBRIA Cﬁmfﬂ FERNSYLVANIA

PENRSYL s
12 Fo. 2 September Sessices, 1;85,
! . B ¥ sk o

YIBWERS® NORICE

You are horeby antiffed that the Poard of View appeinted
in thq abeve mattor will moet opon t'ae' prouiosg for the purpose
of viewing the same on Neaday, November 22, 1065, at 10:00 s'clock)
AL, e.5.%,

A1l persons interssted may appoar at the view, if they
5o Cogire, _ _

A hearing in thé above matter will be heard on the same
date, Montay, Yovember 22, 10656, at 1130 e%elcck, Fui., e.8.t,,
in Courtroon No. 4, Cambria Ceunty Courthouss, Ehamburg,. Ponsie
“aylvaﬂiﬂ.

BOARD OF VIEW

AND NOW, this Z day of November, 1965, I hereby
ccaopt service of the above Notice, /4/)
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April 18, 1966

John W, Taylor, Esq.

Attorney at Law .

213 South Center Strest
Ebensburg, Pennsylvania 15931

Re: Davis Street, Jackson Township

Dear Mr. Taylor:

You are hereby notified, in accordance with the provisions
of Section 513 of the Eminent Domain Code of 196l, that the Board
of View appointed in the above matter has made its determination and
will file its Report on Friday, April 29, 1966.

The Report will bscome final unless any who feels aggrieved
thereby files an appeal within thirty (30) days from the filing :
thereof.

We have enclosed a copy.of the Report for your records in
this case.

Sincerely your

2.

LeoR 14 J. Yendekier .

LJW:bls
Enclasure
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i . April 18, 1966

Thomas A. Young, Esq.

Attorney at Law

406 First National Bank Building
Jobnatown, Pennsylvania 15601

Re: Davis 8Street, Jackson Township

Dear Mr. Young:

You are hersby notified, in accordance with the provisions
of Section 513 of the Eminent Domain Code of 194l, that the Board
of View appointed in the above matter has made 1ts determination
and will file i1ts Report on Friday, April 29, 1966.

: The Report will become final unless any who feels aggrieved
thereby files an appeal within thirty (30) days from the filing

—= TTu & G 2

thereof.
We have enoclosad a copy of the Report for your records in
this case. :
'szég}ncerely yo;js,
, i
LJW:bls.
Enclosure

PO
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No. 2 September Sessions, 1965
Road Docket

IN THE COURT OF QUARTER SESSIONS
OF CAMBRIA COUNTY, PENNSYLVANIA

In Re: Petition for Appointment

of Viewers to Open a Public Road

in the Township of Jackson,

Cambria County, Pennsylvania.

EXCEPTIONS TO VIEWERS' REPORT

LAW OFFIGES
MYERS, TAYLOR & PEDUZZI

213 BOUTH CENTER STREET

EBENSBURG, PENNSYLVANIA (15803

FILED
CLERK'OF COURTS
CAMBRIA COD. PA.

Mar 27 3 33 PH BB

STEPHEN D. OBLACKOVICH
CLERK OF COURTS
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In Re: Petition for Appointment IN THE GOURT OF QUARTER SESSIONS

OF CAMBRIA COUNTY, PENNSYLVANIA
of Viewers to Open a Public Road

in the Towmship of Jackson,
No. 2 September Sessions, 1965
Road Docket

el Junl el Yyl yut pmd Yol

Cambria County, Pennsylvania.
EXCEPTIONS TO VIEWERS' REPORT

And now this 51:215; day of May, 1966, exceptions to the Viewers'
Report in the above entitled case are filed by the Supervisors of Jackson Town-
ship, Cambria County, Pennsylvania, as follows:

1,

The petition describes and designates the road other than by the
termini.

2,

The petition describes the road so that the Viewers were without
discretion as to its location.

3.

The Viewers were not sworn for this particular case in the form and
manner prescribed by law,

4,

The Viewers' Report does not set forth that the Viewers were duly
sworn or affirmed before entering upon their duties, nor does said Report set
forth the manner in which the oath was administered to the Viewers.

5.

The termini of the road as set forth in the Viewers' Report does not
correspond with the termini of the road as set forth in the petition for viewers.
6.

There has been no compliance with the provisions of Ordinance No. 6
of the Township of Jackson, Cambria County, Pennsylvania, and Section 1140 et

seq. of the Second Class Township Code (53 P.S. 66140 et seq.) which set forth




the requirements to-be met before the roads are taken over as public roads in

Jackson Township.

TOWNSHLP OF JACKSON

3 O agy

-, ttorney for Jackson<fswnship

STATE OF PENNSYLVANIA
S8.:

dal se ol

COUNTY OF CAMBRIA

Before me, the undersigned officer, personally appeared JOHN W.
TAYLOR, Attorney for the Supervisors of Jackson Township, who being duly sworn
according to lay, deposes and says that the facts set forth in the foregoing
Exceptions are true amd correct to the best of his knowledge, information and

beiief.

Sworn to and subscribed befare me

- [
this <7 ™ day of May, 1966.

JUDITH A. SHANK, Notary Public
EBENSBURG, CAMBRIA CO., PA.

. My Commission expires Dec. 16, 1968
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FILED
CLERK OF CQURTS
CAMBRIA CO. Pa.

Juv |9 32 AH BB

STEPHEN D. 0BLACK DV
CLERK QF COURTS “H

In Re: Petition for Appointment IN THE COURT OF QUARTER SESSIONS
OF CAMBRIA COUNTY, PENNSYLVANIA

of Viewers to Open a Public Road

in the Township of Jackson,

Sl omd g M Yl 2ot Yl

No. 2 September Sessions, 1965

Cambria County, Pennsylvania. Road Docket
ACCEPTANCE OF SERVICE
AND NoW, this 8/  day of , 1966, I hereby accept service

on behalf of the petitioners of a copy of the Exceptions to Viewers' Report.




NO. 2 SEPTEMBER TERM, 1965
BROAD DOCEKR
INTHE COURT QFQUARTER SESSIONS

OF
CAMBRIA COUNTY, PENNSYLVANIA

IN RE: PETITICN FOR
APPOINTMENT OF VIEWERS
TO OPEN A PUBLIC ROAD
IN THE TOWNSHIP OF
JACKSON, CAMBRIA COUNTY,
PENNSYILVANIA

BRIEF IN SUPPORT OF
VIEWERS' REPORT

S1¥N0J 40 ¥Y¥ITD
HIIADNIYI90 "0 NIHIILS

THOMAS A. YOUNG BeRdel | |Eony

ATTORNRY-AT-LAW
602 U, 8. NATIONAL BANK BUILDING * .
JOHNSTOWN, PENNSYLVANIA 15901 sfﬁi ,,33 }{,”‘,’.'J;%’a
0314



(Emphasil supplied). Petitioners know of no case which stetes

IN RE: PETITION FOR ( IN THE COUET OF dUAETER SESSIONS
APPOINIMENT OF VIEWERS ) oP '
TO OPEN A PUBLIC ROAD § CAMBRIA GOURTY, PENNSYINANIA

(

)

IR THE TOWNSHIFP OF ;
JACKSON, CAMBRIA COUNTY, Ho. 2 SEPTEMBER SESSIONS, 1965
- ROAD DOCKET

PENNSYLVANIA®
BEIEF IN SUPPORT OF VIEWERS'REPORT

I. THE DESCRIPTION OF DAVIS STREET, SET FORTH IX
PETITIONERS! PETITION WAS FOR THE PUHPOSE OF
EXPRESSING THEIR DESIRES AS TO ‘I'HE 'ISCATION

OF THE PUBLIC BOAD, AND'H&S NOT BINDIHG'UPON
THE BOARD OF VIEW.

Petitionars in this proceeding first p;t&tioned thé
Supervisors of Jackson Township to accept Dgvis Street as a part
of the township road system. ﬁpon their refusal so to do, petie
bioners prooeeded under the genaral road law.

Section 2 of the road law (36 Purﬂon's Sec. 1785) statesg
that °“The persons appoinbed ag aforesaid shall view such g round,
and 1f they shall agree that there is occaslou for a rogd, they
shall proceed to lay out the same, having respeet to the shortest
distence, end the beat ground for a road, and 1n such manner as

b

ghall do the least injury to private prOperty, g iso. be, as
far ag oracticable, agreeable to the desire of the petitioners"”.

that the desire of the pehitioners cannot be let forth in the
petition. In ﬁ;ggg_ rest, 8 Pa. 485 (1848) a number of citizens
petitioned to have State Street, in Harrigburg, extended. The
proceeding was brought under an Act of the Legislature déted‘
1817 regulating Harrishurg Berouéh. The viewers ignored the
description set forth ie the petitilon, changed -the center 11ne
and the width of the extemsion. In reviewing this action the Court .
sald, “The viewers, as well as the Court, very properly paid no .
regerd to this deaire of the petitioners. The viewers 1aid out
the extension, and reported it to the Court, declaring that they
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the one raised 1n this qsage. The Court ssid, "ALLl that the peti

believed the extenslon of said State 3treet is necepsary for
public purposes; The C‘ourﬁ confirned the report, and ordered the
extension to be sixty feet wide. To fix the width of the street
was within the provimee of the Court <.

Bot every attenpt by pet&.-.tioners to ald viewers is held)
to Jeopardize the proceedings. In Packer Twp., Boad, 29 C.C. 663
(1904) petitioners uged certain Girections aﬁl dasignating the ared
which the road should mecupy. Au oblection was raiged simiiar to

ticn and order of court sonveyed to the viswers was the generml

direction the ond of the road was from the starting point. This

we think was rather commendable. then otherwise". Pe'éitionera- 1ia
thie proceeding felt that the exprsselion of their deﬂ:ireg would

enlighten all the parties and make the proceeding easier, rather
than harder, to decide.

The courts, through the yeare, seem to have approved
the inclusion of a desoription of the road in the petition when
an o0ld road is being vacated and a new one i to be supplied in
its place, This procedure is found in Section 18 of the originsl
Aot No. 169, June 13, 1836, P.L. 558. That section of the general
road lsw was in issue in In Be Petition to Vgcate and Relay Publie
Hoad, 11 Luzerne 88 (1902) and also in In the Matber of the
Vgcat;&n sud Supnly of & Publioc Rosd in Otteroreel TPownship, 104
Pa. 26) (1883). In the Luzerne County cage Judge Halsey, in over-
rullng the exceptlons, sald, *We do not thiank thet the descriptio

[ =]

of the road to be vacated and of the road to be located sontained
io the petition 1a in violetion of the Act of Assembly, supra®.
If 1t is proper to desoribe a new location for an old road, there
18 no reason why it should not be Just as proper to demeribe the
location of & new one.

Finally, the originsl proceeding was brought under the

Second Class Township Code, 53 P.S. 6610L. The courts no longer

+
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‘19 (1952). Yet there ie nmothing.in the Seocond Clese Township Code,

14 Dist. 415 (1904) does got hold thet the report must chow the

have the power, in the first instance, Lo et upen a petition for
the appointment of viewers. Ig He Rasd in Hilford Twp., 78 D & ©

or in the declisions whioh followed ite ensctment 1n 1933, which
says thet the paﬁitlon to the supervisors amust not conteln a
desoription of ths routd of the proposed moad. It would be.a
stravge rule tndesd that the origiual pepitioa to the supervisors

could contain @ degoription, but bhst o subsequent petition to the

court could not. This aould .nobt have been in the atndgof the
legislators who Arafted the Code, and wes nct in the #inds of the

petiticners in this proceediung, the Judge who appotuted the viewens,

or‘the vigewers themselveg. The report of the vieweras, in at leest

two places, pages 1 end 3 of the viewerg' report, atated that

thelr findings were made "from tho tectimony snd evidence submitted

asd from thelr own invesgtigation and observation”, There is uo
suggestion in the report that the_vieﬁera felt bound by'the
degeription in the petiticn, gud it should not be given this
sSralned construction. The dagoription should be helﬁ to be mere

surplusage and matter which the viewers could have rightly rejeotdad.

If. '*HE REPOR? NESD NOT SHOW ON ITS PACE THAD THE
- VIBWERB WERF SWORN IFP THRY HAVE BEEN SWORN
_ QENERALLY.
Bach of the viewers appointed by the Court haa f£iled
an affidavit at the time of his appolutment to the affeat that
he will sarery out his datiee as a viewer on,any cage aeﬁtgne& to

nim. This affidavit should be sufficlent. E‘d in ¥indsor Tup.

oath on 1=§ face. The case was decided golely on the polat hhaé
no proper notice of the view was given to iba auparvtsors.'lu

passing, the Court noted thet one viewer effirmed the othepr two
and himself. The COHPE 8814 this was irregular, that the order

stated they ghould affirm sach other, and that ®the report should
ahow on its face how this wasg done®. Such language does not lead

—
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. to' & holding that feilure to put it in invelldates the report.

‘the fact.that there are a number of cages which declare that

to the facts at hand would be to lgnore the whole problem of the

degeribed in the petition would be much greater than the cost

’ 111, UNDER THE CIRCUMSTANCES OF THIS CASE VIEWERS
CAN IOCATE A ROMD WITH A TERMINI DIFFERENT
FHOM THAT SET FORTH IN THE PETITION. ,
Bubstantislly the seme arguments are involved ﬁnder

this hesdlng anm ere 1nvolved -under I, Petitioners do not dispute

the report of the wilewers must agfee with the petition as to the
matter.pf.terﬁini. Here agein, however, all of ozqeptants' cages
were. decided prior to the engctment of the Second Class Towuship -
Code. There 1s no provision under that legislatlion requiring the
termini to agree complately with the peﬁlhion. No such requirement
should .bé imposed on the "appellate” procedure, which is really
the position the génefal road law now-occupieé._

' in the inptant case the viewere felt bthe petitioners
d1d not need all that they had aaked for. Thelr needs could be
met by opening the spreet to a point where houges eaded, and this
is what was done. The petitioners do not compleln about the. -
dacisiop. They ask only for a public road o serve thelr needs.
The rule of lsw whlch prohlbite the viewers from finding a
ﬁermint dlfferent:frém that prayed for was @Gealgned to guard
against the evil of having the viewers locate & road which would
not- meet the. need of the petitioners as set forth iao thelr pebitio
In the . instant case, however, the 1o#atiop given by the viewers

does meet the need of the petitiomers., To apply the gemeral rule,
petitioners, The cost to the township of maintaining a road as

of maintalning that doscribed by the petitiloners.

IV. I3 AR ORDINANCE PASSED UNDER SECTION 1140 OF .
THE SBECOND CLASS TOWNSHIP CODE BIKDING ON '
PETITIONSRS' PROCEEDING ONDER 3SECTION 11017
Hegative.

e
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The legal problem 1nvalved in this part of the argument

15 1ntrioate and not epsy of molution. Basieally, Jackson Town-

ship enaeted, in 1960, an ordipance as authorize& iu 53 Purdon's |

Section 66140.1; This séction of the Code, es well as the
ordinance; eets forth that "no person shall construqt; open or
dedicate any road ... w;tﬁout first aubmitting plans thereof to
the townshlip supervisors for thelr approval®; The 1egialatiop

goes ou to say that.the plans must ocaform to rules and regulatiop

édopted by thé Qupervisors;lﬁailure to comply with the ﬁct-makes
ﬁﬁe actor gullty of s misdemeanor and subjeat to the payment of
a fines- (53 P:S. Seotlon 6614b). | |

. When the petitioners first appealed to the towaship
supervisors they wers told that they muet comply with the termg

of the orﬂinancé, particularly with Section 8-2, requiring certal

bage course. Petitioners argued that the road has been 1o exist-
ence as a private road qu many years prior to the enactnment 9!
the ordinance, and that petitionars were nelther constructing,
opening or dedicsbing it. It was already constructed, was open
to travel for thé paBt eightesn yesrs, end had been dedicated

by Cyrus Davis ag Davis étreetu What bthe petitioners were agking
wages that &t he supervisors accept something alrsady lsid out, not
Bpprove éamathing ln the future. It is contended, for example,
that 'none of the petltioners could be prosecuted under Section
66154 for the rezson Ghat none ha@ coumitted .the unlewful act of
cénstructing,-op@niug or dedicating the sbtreet. Nevertheless,
the prayer of ‘the petition under Section 66101 was denied, by
failure'to ect w;thtn sixty days, so pétitioners pregsnted their
petition to the Court of Cusrter Sessions as provided in Section
66101 | ' o
Huch is made of Kress Appeal, 410 Pa. 565 (1963).
Petitioners would like to polnt oub ‘that there had been ho prior
dedication, in that case. There the appellants made an offer of
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at

dedication which vasg réfused unless they made certain improve-

_-ents as set forth 1n.the loocal ofdiuanoe, similar to the oune

ia efrect 1n Jaokaon Tonnship. In Kresa, the local ordlnance wase

pagsed,. then the offer of dedication was mede. In this case the

. offer of dedication was made ia 1922 when Cyrus Davis began sell- |

;ng.ofﬂ lots in accordance with this plan. If pebitioners could
not be proeecuted.under Section 66144, then Kress Avpesl, which
petitioners feel to be corractly decldsd simply does not apply
to these facts.
Petitionérs contend that the cass which controle this

gituation is Lapk v. Huyghes, 402 Pa. 284 (1961). That case 18
practically 1ndisbinguishabls fpom Kress, except in one very
important aspect. It appears in Lank v. Hughes that a dedication
had aliready been made and that the petitionsrs were asking the
supervigors to gecept the dedication, which is quite a different
thing. In Lank, the act of dedication was complete, io Kressg it
was not. Section 66140.1 and the local ordinance prohibits a
congstruction, opening or dedication. If those thipgs have already
feen done, prior to the enactment of this statute, then it 1is
argued, the statute caunot operete retroactively, and the pro-
cedure followed in thig Sase was correct, as set forth in lgok.
For a lower court declsion to:the same effect, see Bgtitlon for
the Laying Qut of @ Public Hoad in ZJusguehauna Twp., Dauphln
County, Known as Hramér Street, 5é Dauph. 315.

' Petitioners regpectfully requegt your Honorable Court

to dismies the exveptlons,

~

i e it —
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IN THE COURT OF QUARTER :
SESSIONS OF CAMBRIA COUNTY

ROAD DOCKET 3

In Re: Opening of Public

. Road in Jackson Township

PETITION FOR VIEWERS .

THOMAS A YOUNG
ATTORNEY AT LAW

JOHNSTOWN, PA, 159501

f

FIRST NATIONAL BANK BUILDING




IN RE: PETITION FOR APPOINTMENT : In the Court of Quarter Sessions
OF VIEWERS TO OPEN A PUBLIC ROAD: of

IN THE TOWNSHIP OF JACKSON, ¢ Cambria County, Pennsylvania
CAMBRIA COUNTY, PENNSYLVANIA : No, Term, 1965

Té the Honorable, the Judges of the above named Court:

l. The undersigned petitioners are residents and taxpayers
of the Township of Jackson, County of Cambria and State of
Pennsylvania, or are owners of real estate situate in said
township.

2., Your petitioners and other taxpayers and inhabitants
of the County of Cambria labor at great inconvenience for want of
a public road or highway in the Township of Jackson, Cambria
County, Pennsylvania, to begin and end at two publiec roads, at
the points hereinafter designated, and such a public reoad or
highway is necessary for public travel,

3., Ardescription of the road desired to be opened is as
follows:

Beginning at a point on the easterly side of a present
township road where the same is intersected by the souther'ly line
of Davis Street as shown on the hereinafter mentioned plan of lots}
thence along the southerly line of Davis Street North 60 degrees
06 minutes East 1457 feet, more or less, to the westerly side of
Cyrus Avenue; thence along the westerly side of Cyrus Avenue
South 30 degrees 43 minutes East 380 feet, more or less, to the
northerly side of another township road: thence by the northerly
side of saild township road, and crossing Cyrus Avenue, North 60
degrees 06 minutes East 50 feet to the easterly side of Cyrus
Avenue; thence by the easterly side of Cyrus Avenue, Norfh-jo '\_
degrees 43 minutes West 380 feet, more or less, to the southerly

side of Davis Street; thence crossing Davis Street, North 30 degre®Ss




43 minutes West 50 feet to a point on the northerly side of Navis
Street; thence along the northerly side of Davis Street South 60
degrees 06 minuteé Vest a distance of 1400 feet, more or less,

to the easterly line of the first mentioned township road; thence
along the easterly line of said township road South 22 degrees hs
minutes West a distance of 65 feet, more or less, to the place of
beginning; being the westerly most portion of Davis Street and all
of Cyrus Avenue, as the same appears on the plan of lots laid out
for Cyrus ¥, Davis by S. E, Dickey & Co, Dec, 6, 1922, and which
was recorded April 30, 1940 in Plat Book Vol., 3 Page 127, records
of Cambria County,

4, The width of both Davis Street and Cyrus Avenue, as
shown and dedicated on the above plan, is 50 feet, which is in
excess of the minumum required width as;set forth in the Second
Class Township Code.

5. Your petitioners, or some of them, presented their
petition to the Supervisors of Jackson Township on June 30, 1964,
requesting that the supervisors open the above dscribed road, but
no action has been taken on said petition from that day to this,.

WHEREFORE, your petitioners pray that your Honorable Court
appoint Viewers to view and lay out a public road as herein prayed
for and make vreport of their proceedings to your Honorable Court

at the next term thereof,
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State of Pennsylvania
58

County of Cambria

Irvin C, dillin, being duly sworn according to law, deposes
and says that he is an inhabitant and taxpayer of the Township of
Jackson, County of Cambria and State of Pennsylvania, that he is
one of the petitioners herein, and that the flacts set forth in
the foregoing petition are true and correct to th; hest of his

knowledge, information and belief,

Sworn to and subscribed before

. oy e - [
. T PR PR Y. b
me_th1s“f£i0'

S

day of August,

L

196? Lo -




DECREE

AND Now, this J day of%i’ﬁs. the within

petition having been presented by Thomas A. Young, the attorney for

the petitioners, jg P W ;I i w,gaddg &JZ ,% ' L L z
' ’
/A )

and LL&L).I’-‘!&-H-?L
are hereby appointed viewers to view the ground proposed for the

road described in the within petition, and to make report of their

prbeeedings to this court; returnable

BY THESCOURT:




In the Court of Quarter
Sessions of Cambria Co.Pa

No. 2 Sept. Sess. 1965
Road Docket

IN RE: PETITION FOR
APPOINTMENT OF VIEWERS
TO OPEN A PUBLIC ROAD
IN THE TOWNSHIP OF
JACKSON, CAMBRIA COUNTY,
PENNSYLVANIA.

OPINION

(McWilliams, J.)
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il was given., Viewers were appointed. Notice of view was

|| briefs were filed.

|l 8scertained and located. Reference to the description in

1

IN' THE COURT OF QUARTER SESSIONS OF CAMBRIA COUNTY, PENNA,

IN RE: PETITION FOR
APPOINTMENT OF VIEWERS
TO OPEN A PUBLIC ROAD
IN THE TOWNSHIP OF
JACKSON, CAMBRIA COUNTY,
PENNSYLVANIA.

No. 2 Sept., Sessions, 1965.

Lan B an S L L

ROAD DOCKET

OPINION

McWILLIAMS, J.

Petitioners in this proceeding first petitioned the
Supervisors of Jackson Township to accept Davis Sfreet,
éhown in Plat Béok Vol. 3, page 127, of Cambria éounty, on
Plan of Lots laid out for Cyrus W. Davis by S. E. Dickey &
Company, December 6, 1922. -

Petitioners then proceeded under the general road lay
(Act of 1836, as amended, 36 P.S. 1781, et seq.), Notice
given. Meeting and testimony of witnesses was taken, and
the Viewers' Report made and filed April 29th, 1966, with
the Clerk of Courts of Cambria County. Exceptions were
filed to the Viewers' Report by the Township Supervisors

of Jackson Township. Argument on exceptions was had and

Exception 1 states: 'The petition describes and
designates the road other than by the termini.” The record

shows on its face that the termini of the road can be

the petition, along with reference to the description shown

in Plat Book Vol. 3 page 127, and referred to in the

-1- _ I




petition is sufficient to warrant a finding that the terminil
are sufficiently described, and that the point of beginning
and poin£ of ending are definitely fixod, and we so find
and determine, and Exception 1 is accordingly overruled.
Exception 2 states: '"The petition describes the
road so that the Viewers wero without discretion os to .its

location."

The Court, not the Viewers, determine the width of th

street, and it is error to lay it out by a survey of boundanies

only. Royersford Streets, 1 Montgomery 32 (1885)

A petition to appoint viewers which fixes the route
of the proposed road is fatally defective. 1In re: -Road in
Shenango Township, 38 Pa. Superior .Ct. 51 (1926). Also
Kress Appeal, 410 Pa. 565 (1963). 1In Kreso Appeal, the
street.had already been laid out by developer on a lot plan:
This is the same situation as we have in the instant case,

although this Court recognizes that in Kress Abpeal the Cou;

R

was discussing the Act of 1933, as amended. As stated in
Kress Appeal, supra, p. 567, the Court said:

"We hold that the court below correctly decided that
Section 1101 of the Code was improperly invoked in this
case. That section gives a court of quarter sessions
power to appoint a board of viewers to ‘'survey, lay out[ﬁn{
open' roads as public roads where the township supervisors
fail to so act. But the roads in question here have already
been surveyed, laid out and opened by the developers of the
McNary Plan, and thus there is no reason or basis for the
appointment of viewers under Section 1101. Appellants'

-2-
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object is not to have roads laid out and constructed as
public roads, but rather to have roads already comstructed
maintained at public expense. "See In re: Milford, 4 Pa.
303 (1846)."

Laﬁk.vs. Hughes, 402 Pa. 284, 167 At. 2d 268 (1961)
has been cited by petit ioners in support of their po;ition;
Sut as was pointed out in the Kress Appeal, supra, the
Court had already confirmed absolutely the Viewers' Report
and the road had-been judicia11y made a part of the town-
ship system. Had no exceptions been filed by Jackson Town-
ship Supervisors in this instant case, and this Court had
confirmed the Viewers"Report absolutely, a like result as
the Lank case could well have been applicable. But such is
not the case as this Court has not confirmed the Viewers'
Report absolutely, and, in fact, exceptions were filed to
said Report. Thus, Exceptants'’ Exception No. 2 must be
sustained. -

Exceptions 3 and 4 read as follows: "3, The viewers
were not sworn for this particular case in tﬁe fo;m and
manner prescribed by law. |

"4, The Viewers' Report does not set forth that-the
viewers.were-duly sworn or affirmed'ﬁefore entering upon
their duties nox does said rebort set forth the manner in
which the oath was administered to the viewers."

The Viewers' Report 1s, in fact, devoid ;f any men-
tion of an oath. Exceptions to Report of Viewers are for
the purpose of objecting to some error in the'prgcedure or

-3




to. dispose. preliminarily of a question of law. 1In re:
Opening of First Avenu;;.4 Lycoming 309 (1955).

A viewers' report need not specify thenform and
scope of the oath administered to them, but it is sufficien

if it states that they were sworn according to law. 1In re:

' Road in North Middleton Township,. 46 D. & .C. 615 (1944).

 affirmed."

|l

-terminl of the road as set forth in the petition."

The Viewers' Report should show on its face how-the
oath waé adminisfered, l.e. was it according to law?
Windsor Township Road, 14 Dist. 415, 18 York 139 (1504).
| The Act of 1836, Jume 13th, P. L. 551, Sec. 3, 36
P.S. 1851,.states the reﬁort shall state pérticularly: oo
"Second, whether they (Viewers) were severally swéfn ox

Therefore, Exceptants' Exceptions 3 and 4 must be

sustained.

.Exception 5 states: "The termini of the road as set

forth in the Viewers' Report does not correspond with the

It is true the termini of the Report and of the

Petition do not conform or correspond. The difference of

. termini of the road as set forth in the Refition and the

Report is approximately a 968 foot difference. As held in
Union Township Road, 29 Pa. Superior Ct.'179 (1905) where
the report of road viewers locates the terminﬁs of a road
142 feet from the terminus described in the petition, the

report will be set aside. See also Springfield Township

'Road, 18 ‘York 38 (1904); Beaver and Ashland Township, 13

D. & C. 662 (1930).

Therefore, Exceptants' Exception 5 must be sustained

A




|rmay but do not have to maintain, repair, et cetera, the road

township. See Chryst Appeal, 81 D. & C. 538 {(1951).

I by a developer on a plan and the road size prescribed, the

|| general road law provistons will not afford a duty of main-

' Exception 6 states: "There has been no compliance
with the provisions of Ordinance No. 6 of the Township of
Jackson, Cambria County, Pennsylvania, and Section 1140 et

seq. of the Second Class Township Code (53 P.S. 66140 et se

vl

which set forth the requirements to be ﬁet before the roads
are taken over as public roads in Jackson Township."

The court in Kress Appeal, supra, seems cleaély to
have answered this question (as long as Viewer's Reporé has
not been confirmed absolutely by the Court). The court
therein stated: "In such a situation, the proper procedure
is to comply with.the provisions of thelSecond Class Town-~
ship Code dealing-with dedication of private ;oads."

Under the Second Class Township Code, the Supervisorsg
until it becomes a part of the public road system of the .

Thus, it appears that where a road has been laid out

tenance, repair, et cetera upon the supervisoré'uétil said
road ‘becomes part of the public road system of the township.
In summary, as was stated by the court in ihe Chryst
Appeal case, supra, and we so state, 'We have a great deal
of sympathy with these petitioners. ... The supervisors‘
seem coéperative and it is hoped some plan may be worked out
to give petitioners a measure of relief." However, the law

is clear. Exceptants’' Exceptions 2 through 6, inclusive,

must be sustained, and in accordance thereto, we make the

-5
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following

ORDER

Exceptants' Exceptions 2, 3, 4, 5 and 6 are sustain-
ed, and the Report of the Viewers and all proceedings sub-
sequent to filing of the Petition are set aside.- County to

pay costs of view.

January /& , 19617. BY THE COURT:

CONCURR IN:
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