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To the Commissioners of Cambria County,

\ ~ You are respectfully notified that on April 20, 1909,
- a petition will be vpresented to the dourt off Qquarter Sessions -
for Cambria 6ounty, asking for fiewera, to view and lay out a

road in Croyle Townshilp, Cambria County, beginning at acpoint on

a public road at the foot of the hlll east of the three arch

stone Pennsylvania Railroad Bridge, at the west end of tle deep

cut in Croyle Township, aﬁd ending on & public road near the stone
arch bridge over the old Portage Railroad near the est end of.

the present deep cut 1in said Croyle Townshlp, and to vacate

.the present public road connecting the aforesaid points.

e E Em ee W EE S e me E= W R G = e

Atty.for Petitioners,

v

And now April 13, 1909,service of the above notice is

Gl

hereby acknowledged,

I

Commlssioners Clerk.




Cambria County 88.

Before me A Justice of the Peace in and for the
Borough of Wilmore, Personally apveared John Smith, who being
duly sworn .according to law devoses and says, that on the
Tenth day of Apiil, A. D.,1209, notlice was served on the
Superviéors‘for Crolye Townshlp, sald County, of the intention
to maéke application to the Court of Quarter Sessions of Cambria
County on the 20th day of April, A. D,,1909 for the anpointment
of vlewers to vacate and lay out a road,beginning at a pobnt on
public road at the foot of the hill east of the thres arch
Pennsylvania Rallroad Bride,at the west end of the deep cut
in Croyle Townahip, and ending on the puﬁlio road near the
Stone Arch Bridge over the old Portage Rallroad near the East
end of the present deep’cut in Oroyle Township.

7 Sworn to and subscribed before me, this 15th day of April,

A..D.-'.,1909. o _@é/_/ij_Zz‘é_ _*_

iéﬁdu‘jﬁkﬁuuayyZh,nhgr,ehnl




KNOW ALL MEN BY THESE PRESENTS,that we ﬂ% Zé @MA

Mléww @ are

held and firmly bound unto the Commissioners of Cambria County,their
successors and assigqs, ;n the sum of Fifty Dollars (8#50.00.) to be
rald to said Commissioners of Cambria County or.their certain att-
orney,successors and assigns; to which payment'well and truly bo be
made and done we do bind ourselves,our heirs, exeoutors and ad-
ministfators and every of them,by these presents. Sealed with our
seals and dated'this.second day of December A. D. 1907.

THE CONDITION OF THIS OBLIGATION IS SUCH that if the undersigned
and other petitioners for the laying out of a publie road in Réade
Township,cambria COunty,beginnlng at the intersection of Main and
‘Market Streets in the V111age of Fallen Timber, Township and County
‘aforesald, and to extend in an Easterly direction and conneet with
and end at the public road between Clearfield, or Fallen Timber,
bridge and Joseph Hollens Mill,at a point near the residence of
B. F. Beers,Township and County aforesaid; and the vacation of a
portion of the ébove mentioned road from Clearfield,or Fallen Timber,
bridge to Joseph Hollen'!s Mill,in case the firsi above mentioned
road is approved and laid out, viewers to iewcthesgiound proposed
for said public road and decide.as to the advisibility of vacating
a portlon of the above mentioned road having this day been appointed
by the Court of (uarter Sessions of Cambria County, shall pay all
fees and coats of said viewers into the County treasury }f the Court
~ by orger direct them to do so then this obligation to be void and

of none effect,other'wise to be and remain in full,force and virtue.
Sealed and delivered in _MM '(SEALl

the presence of: Ay
1.8 S lawesrr/ (SEAL)

7 ,_é_ﬁ,s}f,_,._,,w (sEAL)




| In the Court of Quarter
‘ Sesgions of Cambria Co.

In rePetition of

Inhabitants of Reade Twp.
for the uppointment of
viewers to view the ground
for a.pfoyosed road from
Fallen Timber to a point o7
the publié road from Clear-

Bond..

And now,December 2d,1907,
the withln bend approved.

BARKER & BARKER,
ATTORNEYS AT LAW,
EBENSBURG, Pa. ‘

HENRY HALL, PRINTER, |NDIANA. PA. v
B

field Bridge to Jos. Hollenps

B
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IN THE COURT OF QUARTER SESSIONS OF CAMBRIA COUNTY, PA.

NO. 2, DECEMEBER SESSIONS,1907.
PETITION FOR APPOINTMERT OF VIEFERS TO VIEYW GROUND FOR PROPOSED
ROAD IN RFADE TOWNSHIP.

~=——000=wwm

The petition upon.which the above stated procseding
is founded sets forth that the petitioners labor under great
inconvenience for want of a public road, etc,, in Reade Tcwn-
ship, Cambria County, and prays for the appointment of three
qualified persons according to law to view the ground proposed
for said read, and if ithey see occasion to lay out the same, to
inguire of and vacate a portion of the public road in the town-
ship and county aforesaid now opened fror Clsarfield or Fallen
Timber Bridge to Joseph Hollin's 3ill, which portion of sgid

road "will become-useless by reason of the laving out of the

Lreoposed road,"etc.
H

Viewers were appointed, and upcn their report being
filed, ¥. D, Kittell, Esq., counsel for Imabella Bates, a resi-
dent of said township, filed four excertions, the first c¢f which
upenarourent was ab?ndoned upon hearing, but the remaining
three have been urged as gréunds for setting aside the proceed-
ing. The firet two of the remaining three go to tlhe juris-
diction of the court, and the fourth goes to the conduct of
the viewers,

It is contended that the courti:had no jurisdiction
tc apweint viewers to vacaté‘a road upon the psfition rresented
and above recited, in this, that before the court can appoint
viewers to vacate a road, or any portion of it, some cause must
be present and existing, In cther words, that‘thare is no
Act of Assembly or law extant in the state of Pennsylvenia

which will auvthorize the court to appoint viewers to create a




condition, and then act upon cause so created for vacating a

road. If this position is correct, the court was without juris-
dicticn at the time of the appointment of viewers, for no other
reason for vacating of the road is set forth. Had the petition
stated that the road had become useless, burdensome or inconven-
lent, without specifying in what manner, and the report of view-
ers when filed set forth withk specific certainty the manner in
whicn the cause arose or the conditions present at the time of
the presentation of the petition, the court could Lroperly re-
fuse to set aside the proceedings'on exception; but, under the
present petiticn, no such cause was even hinted at as existing
at the time the pstition was presented, and for this reason we
believe the court was without jurisdicticn to appoint viewsrs.
That a road, or a portion of a road may be vacated and suppliéd,
there seems to be no question, and where this poaitioﬁ was taksn
in cases cited, we believe that the several courts had such pro~
cesdings "in mind. |

After a full examination of authorities, wé are satie .
fied that the position of counsel for exceptant in this particu-
ler is sound, and that exception numbsr two must be sustained.
o From the foregoing it becomes-unneceaaary for us to
further pass upon exceptions, but we might suggest thet the
action of tﬁo ¢f the viewers in this case renderdd the validity
of the report exceedingly doubtful.

An3 now, December 7,19C8,the proceedings had in the
above-stated cause are set aside at the costs of the petitioners,
for the reascn that the court upon the petition pressnted was

without jurisdiction to aproint viewers.

. eceel ,
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In the Court of Quarter Sef

8ions of Cambria County,Pa,

Ho. 2, Decembsr Sessions,19(

- "In re petition
for apnointment of viewsrs
to view ground for proposed
rocal in Reale Township.

Opinion anl decrse of the
court setting aside pro-
ceedlings-in above case.
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In re petition for appoint- §

went of viewers to view the §
ground foy a proposed road § Cambria County,Pa.

- $

¢

In the Court Of Quarter Seesions of

in Reade Tovnship.

Nc .2 Dec. Sessions 1807.
. Excentions to proceedings.

1. The partieé who ﬁ;de'application to the Court for the
approintment of viéﬁeré-in abova stated proceeding feiled to give writ-
ten notlice to the road aupervisore of..-the Townshlp of Reade ‘of the |,
time end place of seid applicaiion ano no copy of such notice proper—~ ;

1y attested has heen filed among the record: of the GoLrt.

2., There is no law authorizing'ﬁﬁe-abpointment of viewers
to view the ground for a public ;oad ,and if the viewers see occasion
to lay out a road,then tolinquire of and report in favor of vacating
a portion of another public roadJ' Proce¢¢ings may be instituted
for the'éppointment-of viewéls t¢6 view a road,or part o?‘é road,and
irf they'§écate.the same,to supply the part vacated by another puhlic

Troad .

3. In order thet the Court mey have Jurisdiction to appoint
viewers with authofity to report in févor of vacating a road,or part
of 8 road,it is nscessdry not only that it aﬁpear b? the petition

that the road,or part of road sought to be vacated ls useless,in-
convenient or purdensome,but the particulsr respect in which said road
or part of road 1s useless,inconvenient and burdengome must be set
farth in the petition for appoirtment of viewers. Such averment
ﬂi;h‘not conééiﬁé&.in the_gsfition in ‘the” present é;é;., a o
) %. -The report of viewers filed in above ‘stated case was

prepared in advance of the meeting of the viewers and was in the pos—

gesgsion of the viewers,or one of tbem,befﬂre the viewere met and were

ittorney for IsaLella Fetes.

sworn to perform their duties.

4




Carbria County,ss.

Charles G. Bates being duly sworn according to law
says that the matterq get forth in the feoregeing Exceptions are trus,
as he verily belleves.

Sworn and subscfibed before me §
this Zf-— day of 71908, % | %zé Z 2 ;-;
%08, . '

Csmmlsslon Expires Jst Monday lo May

aw

Cam UL A L e i
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No .2 Dec. Sessions 1907

In re petiﬁibn_for_appo;n}—
ment of viewers to view the

ground for a propoesed road

in Reade Township.

Exceptions to Proceedings.

g

1

- Kittell.




In re petition for approintment ) In the Court of Quarter Sessions

of viewers to view the ground ( of Cambria County.
for a proposed road in Reade
Township. ( No. 2 December Sessions,l907.

Brief on the part of Petitioners.

1. - . -
The first excepiion was withdrawn by counsel for ihe exceptant

at the time of the argument

ITI and III.

The second exception seems to be based entirely on an extract
from Trickett's ﬁoad Law which in turn is based on the case of Blakely
Road,8 C.C.Rep.,498. A careful examination of the last named case
shows that the form of petition and method of procedure was not
condemned on account of the question raised 1n the second exception
in the present case. What was condemned was the failure to"set forth,
in a clear and distinct manner, the situation and other circumstan-
ces of such-road of highway or of the part tnereof which the appli-
cants may desire to have vacated",as required by the 234 section of
the Act of 1836. The petition in the above case was almost identical
with the petition in the case now before the Court and instead pf
eritiecizing the form of application the Court said in his opinion
* There can be no ddubt of the propriety of joining proceedings to
vacate with those to relay & road or parts of a road", It is true
the Judge ATonbald referred to the petition in Smith's forms in the
manner stated by counsel for the exéeptant,and cited Road in Ross
Township, 36 Pa.,87, as his authority for so doiné, but he referréd
to the omission of the statement required by the 23rd section of the
Act and not to the form of the petition. In nelther of the cases
cited above was the decision made on the ground that the Court did
not have jurisdiction on account of the application of the petitioners
to lay out a new road and vacate the part of an old road sﬁppﬁed

(1)




by the new.

In the case of Ross Township Road,36 Pa.,88, the portion of the
orinion oited by counsel for exceptant did not refer to the appli-
cation to lay .out a road and vacate a part of ancther whioh would .
thereby become useless. It referred to the failure to comply with
the. 23rd section of the Act, as will readily be seen from the foll-
owing extract from said opinion.

"It was framed 1n entire disregard of fhg%feqﬁf?éments of the

Act of Assembly. That enacts that every application to vacate

a road'"shall st forth in a c¢lear and distinet manner the sit-

uation and other circumstances of such road or highway,or of

the part thereof which the. avplicantis may desire to have vacated®

In the present case this defect in the petition was not supplied

or cured by the report of;viewers." N

The above would seem to be sufficient to dispose of the second
exception but we desire to oite Road in Cheltenham Township 26 Pa.
cL C.,1, which case is ldentical with the one before the Court in
form of petition and other circumstances.

" A petition to lay out a new road and vacate the part of an

old road supplied by the new will be sustalned where the new

road has but one terminus in the old road and the part to be

vacated is specifically designated and the reasons for the xz

vacation are fully set forth."

. 1l Syl.

In the above case Judge Schwartz sald in his opinion(page 2)

* If the new road supplies a definite part of the old road,we
gee no reason why a ﬁury may not vacate the useless part, if the
petition calls special attention to this feature of the case so that
all parties interested may have a haaring; A similar proceeding was
upheld in Chanceford Road, 1 Del. 432. We do not think that Road

in Ross Township,36 Pa.,87, condemns this form of procedure,as in-

timated in Blakely Road, 8 Pa, G. C. R.,488. What the Court con

demned was the failure " to set forih in a cleai and distinct manner
the situation and other circumstances of such road or .highway or of
the part thereof which the applicants may desire to have vacated".
In the application pending bvefore us the part to be uacatediis spec-
ifically named, and the reascns and circumstances are set forth.

(2)




The form of petition here used is no stranger tc us,but is found

among our records and is approved by one of the standard Form Books."

Counsel for exceptant laid little stiress on the third exception,
either in his brief or in his argument, probably for the reason that
anything':that was omitted by the petitioners in their petition was
amply supplied by the report-of viewers. The petition sets forth
that the part of the road which they desire to have vacated will
become "useless " by reason of the laying out of the new road prayed
for. We contend that tﬁe use of the word "useless" is a sufficient
compliance with the 23d section of the Act of Assembly to enable the
court to legally appoint viewers for the purposes prayed for.

¥ The Act of June 13£h,1856,which rrovides that a road may be

vacated whenever it becomes useless,inconvenient or burdensome

is 1in the disjuncetive, and all three elements need not be present?

_ Haneover Twp. Road 1 Leh. bH23.

In our argument we contended that there was a sufficient state-
ment of the facts made in the netltion to warrant the court in app-
ointing viewers under .the 23d section of the Act and even assuming
that there was an omission in this respect it was cured by the report
of the viewers which found that " the road so vacated is inconvenient
and burdensome to keép in good condition, it being laid out on low
swampy gfound,haviqg séveral grades,also having a small bridge which
it is an expense to the township to keep in repair, while the first
mentioned road is laid out oh high,dry ground and has a much better
grade.” That this omission can be cured by the repert of viewers is
clear from the expression of opinion in Rogs Township Road(supra)
where the court sald,in referring to an ailééed &efect under the 234
section ' In the present case the defeot in-fhe petition was not ocured
or suprlied by the report of viewers”. The court will notice that in
other cases cited in this brief the same suggestion ig made; that -~

a2 defect in the petition can be cured by the report.

(3)




Even though the petition fail to set forth in full the words of

the 23d section the courts have held that the report of viewers will
not be set aside for that reason,and have further held that this
information is soley for the benefit and information of the court
and that the court may dispense with it.

*In proceedings to vacate a road,the report of viewers will

not be sel aside because the petition does not set forth
-in a elear and distinct manner the situation and other cir-
cumstances of the road to be vacated."
Lower -Nazareth Twr. Road 1 North. 8l.

In the opihion in the above case Judge Schuyler said:- * In his
first éxception excepiant‘complains.that the petition is defective
in that it does not " set forth in a clear and distinet manner the
gituation and opher circumstances"™ of the part of the road which the
~applicant desires to have vacated, The petition is certainly defec-
tive in the particular mentioned, but we think this is not sufficient
ground for setting aside the report of viewers. The information for

which the act makes provision is for the bvenefit of the Court ex-

clusively, and if. the court sees fit to dispense with 1t no one is

LI SRR

harmed.
" A report will not be set aside becausé neither the pet-
ition nor the report seis forth the situation of the part des-
ired to pe vacated other than the general statement that the
road 1s 1nconven16nt Juseless and burdensome.
West Earl Twp. Road 21 Lane.,58; Bast Hempfield Road 21
Lanc. 235; 9 North.,237; Lower Merion Road 20 Montg.,l€4.

{

" The omission to state in the netltlon why the pari of the
road alleged to be inconvenient is so, 'is not fatal on appeal.

Road-in Manheim Twp. 12 S. C. 279.
In the above case Rice P. J. said " It was of such a case that
Mr., Justlce Clark said t To move the dlscretion of the court it is
certainly proper to recite in the petition the pant}pular defects R
in the present location of the road, and to suggestuthat it is poss-

ible to remedy their defects by supplying another' He did not decide

that this must be done, but only that to do so was not cause for
reversing the order of the quarter sessions confirming the report.

No case has been aalled to our attention which decides that the

(4)
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omission of the petition to specify why the part of the road alleged

to be inconvenient is so is fatal on appeal."

Iv.

There is absolutely no merit in the fourth exception. Two

of the viewers met upon the ground at the time fixed in the notioces
and after having been sworn viewgd the premisgs. The third viewer

- was absent. Notices were again pohted fixing for the view the Sat-
urday before the first day of the term to which the order was return-
able. On account of the shortness of the time for the preparation

of the report before the time for filing the surveyor toock with him
the report afterwards signed and filed. The other viewers did not
know until after they had viewed the ground that the renort had been
prepared in advance. How, then, can it be sald that the viewers were
improperly influeﬁced by the fact that the report was prepared in
advance, when by the erasure of a liqe or pyo in the report and the
insertion of a negétive they could have reported against the road

nad they so desired. In order to set aside the view for the reason
assigned in the fourth exception the court must be satisfied that the-
viewers were impropeflf influenced in their decision by the fact that
one of them had in his possession the report afterwards filed,and
there is noting in the évidence to so satisfy the couft. Oon the con-
trary the testimony taken shows that the viewers were not influenced
in the least by this fact, and that they felt at perfect liberty to
change the report had their conclusions been adverse to the 1aving

out and vacating of the road.
Respectfully submitted. - -
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- ‘/0 YA 3n the Court of Gomunan—fHess. of Gambria
v /Ce o Y : '

fimﬁy. Ha
y&ﬂ Z(’ \/\ﬂ . ' Of — ’&(Al ~Lerns, 4. D. 1 90--?, N ,,2_4&

—,

And now, to wit, the [0 day of : - A D 190...(., Rule

on part of ceph W _— to take depositions of witnesses
before ‘%é . W , Esq., Cot:ixmissi;)ner, to be read on the

hearing of the above stated ecase.-

?(}Iamhria County, s8:

:‘.,% . _ . ' Extract from the Recm%d of said Court, Certified the -
' - / O 'ﬁ of W 190—_‘2’
. . B . //. /% / L(/ éﬂ/L ~Prothonotary,
R ' é@(
To !

TAKE NOTICE, That in pursuance of the above Rule the depositions of witnesses to be read in

evidence on the - _of the above stated on part of
the will be taken at the

- SR R en e T —_
the : day of A. D. 190, between the hours

of o’clock A. M., and o’clock P. M., before

in and for said

or by some other person of competent authority, at the time and place aforesaid, when a_md where you

may attend if you think proper.
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{1 89l herasinafter noted,

-:IN THE COJRT OF QUARTHER SESSIONS OF CAMBRIA COUNTY, PA:-

-~00000Q==
In Re Road § No. 2 R. D., 1507,
in g
§
Reade Township. § Kxcentions,
DEPOSITION

orf J. L. Elder, Jr., taken hefore F. C. Sharbaugh, Conr
nmissioner to take testimony, at his office in the Center Ward,
Borongh of Ebensburg, County of Cambria and State of Pennsyl-
vania, on the 5th day of November, A. D. 1908, pursuant ‘to

rule, copy of whieh is attached hersto, and agrasment of coun-

APPTARANCES : |
Por the axceptants, M, D. Xittell, Bsq.

'For the ?ﬁspondants, ®?, D. Barker, Rsq.

I+t is agraed by counsel for petitiocner and eounsel for

excoptant that depositions may be taken under this rﬁle:ﬂitrmqﬁ

notice.

John L. Wder, Jr., callsd, eworn.

DIRECT EXAMINATION by Mr. Kittell: ‘

Q=-= You wsrs one of the viswars in the ma;ter of the
road proceedings in Reade Township, entered to No. 2 of the
Dacembar Sassions, 1907? A--- Yes, N

Qe-= I hand you renort of viswers filed in said,casé,

which rsport bsars your signaturas, and that of the other

-1-
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o e o i

viewers; kXindly state when that renort waus prenared? A=~

We had the raport with us when wa want out there; the report
was vrapared hefore we went out.

Q=== Was tharas any change made in the report after the
view was held and hefore it was signsd? A--- I don't recall
now whather there was or not,. '

Q=-= Stata pleass whather the findings in favor of laving
out & road-for the public and the vacating of a rortion of
another road were cotained in the report as prepared ﬁnd
takan with' you on the morning of the wlew? A=-- By way of
explanation, I would say that ws had a previous day set for
the yli'aw and one of the vieveras was unabls to get thera,

Qe-= Which ons was that? A--- Hr. Mulhollen. And I
was undar t!-m impression that they would not go ahead with the
view, bu% Mr, Rutter and I went ahead withl the view and agrdged
upon.recommend_fl.ng the _road,_ and then came back a_nd Mr. Ba._f'ker
sald wa would hawe t0 have anoihsr visw with the third man
there. We merely had time to give the ten days' notice and
80 we had thse Ireport prepared from our previoua. view and we
took the rrspoz;t;. with us and agresd upon what is practically
in this report, I don't remenber of any changes heing madg
in 1i¢,

Q=~= Mr, Rutter and you met . on the ground on‘ a day
previous to the 20th of Tebruary, 1908? A--- Yas, sir,

Q=== And viaswed the pramlsas a.g&»:a-f‘grpdnuja't;h theifindings
that ware reduced to writing in ddvance of the 29th of Fehri-
ary? A--- Yes, sir, *

Qre-~~ You 1aff ;rour. home on the morning of the 29th of
Februaiy, on the morning train, and went to the place of magt-

ing and where vou held the view? A--- YVes,.
-2‘
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Q=-~ And this repnort which was previously preparsd was

in your possessiom at that time?  A--- Yes,

LY

CROSS-EXAMINATION by Mr. Barkar:

Q=-= Did this report in any way influence you in your

finding on tha day of the sscond mesting of thas viowers?  A---

I+t 4id not,.
_ Q=== No instructions were given %o you that this renort
was binding or thet vou had no powsr to change 1t at ths tine
of the view?  A--- No, sir,
Q~-- When did Mr. Mulhollsn first ses this renort?  At--

It was after we had gone over tha ground and had agreed to lay
out thé'road there that I read the raport to tham,

Q=-= Was it your understanding that the report was given .

to you a9 a matter of convenilencs for the viawers or on sccount

of the short }5ngth of time bstwesn the date of mz2king ths
visw'gﬁaithe date of the meeting of the couréj&hich the repprt
was t0 b3 filed? A--- Yes, sir,.

Qu~= Do'ytp.not fraquently hava reports handed to vou fin
advanca of the holding of the view which are not binding bug .
which are given ¥ou merely as a metter of convsnisnce on acr
count of the difficulty of_securing the slgnatures of viewers,
after tha view is held? A--- Well, in-the bhaéﬁbf%r0§d;§nﬁ
views it isvhard t0 do that.  Probhahly we have done ig'in'
bridge views, have had reports prepared in advanocae,

Q=== You did not consider this report in any way binding
unon vou and the other viswera? A--- No, sir;

Qe-~ Had you decided to find differently from the' iLe
finding in the report you would have felt at parfect liberty

%o refuss to lay ont the road and to vacate the part indidated |
in the viaw? A==~ 0Oh, yes;3if we had Cound differently,centaln

-




CERTIFICATE,

I. hareby cartify that <hs foregoing 1s a correct
transcript of the denosition of J. Taird Elder, Hsq., witness
on part of the exceptants, in the matter of the ruls In Re

Road in Reads Township, No. 2, December Sessions, 1907, and
that sald dsnosition was taken at tha time, »lacsg and in the

menner stated in the caption haratd and the agrosment ahove

notad,




In the Court of Quarter Sessions

In re Petition for appoint- §
ment of viewers to view the g
¢
§

of Cambria County,Ps.

round for a vpreposed road
g1n Reade Towgsggp.

No .2 Dec. Seaslons,1907.

ey P I LI SR s . PR . N

BRIEF on part of Exceptant.

I.
Exception No.l was based upon a misapprehension concerning the
state of the record,and as it has no foundation in fact,it is there-
fore withdrawn.

II. 2nd ITT.

The petition for-appointment of viewvers was not in accordance
with any Act of Assembly,and the proceeding is wholly unauthorized by
law. Section 18 of the General Road Law of 1836 gives the Court
authority " to inauire of and to change or vacate the whble,or any
part of any private or public road which may have been laid out by
authority of law,whenever the same shall become useless,incon-—
venient or burdensome®. Section 23 of the same Act reads:
®Every application to vacate any rqad as aforesald * » = *  ®
shall set forth in a c}ear and distinet manner,the situation and other
circumstances of such ;oad or highway,or of the part thereof which
the applicants may desire to have vacated as aforesald®.

It is apparent that the Leglslature intended that nc proceeding
to vacate a road should be instituted until the court would be ap-
prised of the fact that the road,or part of the road sought to be va—
cated ,was elither no longer needed for travel,or that it was Incon—~
venlent to the persons accustomed to travel it,or such an expense to
the parties bound to keep it in repair,that it Phould be cloged to

travel,and if another outlet was necessary that it should be supplied
in place of the road vacated. The particular respect 1in which the




road sought to be vacated had become usslesgs,inconvenient cr blirden—

Bome should appear in the application. The preceeding -intended by
law is one to vacate a road for any of the causes mentioned in the
Act of Assembly,and to supply the part thus vacated by a better road,
"if another road would be needed to accommodate the public or private
travel as the case.might bee
In the case now before the Court the proceeding was reversed,

and it was sought first to have a road laid out for public use and
then,1f successful in this respect,to close a part of another road-
‘which it was alleged would then become useless because of the new
road. The Court will observe the distinetion between the present
cage and the condition contemplated by law with respect to vacating
a road. By the law it is intended that before there is a pro-
ceeding to vacate a road,or part of & -road,that the road,or part to.

be vacated has already become useless,inconvenient or burdensome,so

that the condition must exist before the application is made to the
Court foi the appointment of viewers. In the present proceeding
the road sought to be wvacated will oniy become useless,inconvenient
or burdensome upon condition that the Court wilil confirm the report
of viewers,and the newrrqad be opened out for the use of the travel-
ing public. -
There is noc authority to wvacate a road simply be~-

cause ,if another road shall .be opened,it will becomse

useless. The viewers,under. such a petition,would be

authorized to lay out a new road and stlil) leave the old

road standing; thus meking two parallel roads hetween the_

same pointa. I
0T -7 mTrickett?'s Road Law,pafe@ 231.
Blal;ely Road ’ 8 C.C.Rep. ’ 498+
In the case of Blakely Road (supra) the application for appoint—

ment of viewers was in form the same as the application in the case

now under considerétion hy this COuit,and in both cases the applicants

geem to have followed a form found in the form books. In the case

- —————— e r— mr— ——— e = — o  —— ——— — - . RS —



of Blakely Road the Court declined to appoint viewers,holding that

they were without authority to do so under the form of the applica—
tion presented, and the Court severely criticised the form of the

petition given in Smith's Forms. Judge Archinald,disposing of

the case,referred to a decision in the case of Roas Township Road 36 |

Pa.,87,and sald "In the latter case,a petition,in form such as the
one now before us,was said to be 'framed in entire disregard of the
Act of Assembly',and the ruling there made effectually dlsposes of
thie present application.t )

In the case of Ross Township Road,36 Pa.,88,the Supreme Court
in an opinion by Judge Strong said: ® The proceedingsin this case.
are radically defective. The original petition wag for the appoint-

ment of viewers 'to lay out and locate a public rcad! between two

degignated points;and also 'to vacate such part or parts of any other

road or roads as it'may superseds'. The object of the petition was

therefore two-fold,the establishment of a new highway,and the vaca-

tion of parts of existing roads. It was framed in entire disregard

of the requirements of the Act of Assembly."
IV.

!
One of the viewers testified that the report of the viewers was

prepvared in advance of the day of the meeting and taken by him to the

.meeting of viewers,and that after the meeting,the report was signed
by 8ll three viewers. . .By.wav of axplanatién he said that on a
previous day when 1t was intended that_the viewers should meet one
was not present and that two of the viewers qut over the ground and
agresd upon their findings,and that this was the basis for the Prep-

aration of their rsport. The 4th exception should prevail and dbe

considered by the Court sufficient without anything else to set aside
- )

the report of viewers. Ry the admission of one of the viewers two

—
4



of” them had their minds made up concerning the merits of the procesd-

ing in advance of the time of the meeting of viewers and in advance
of the time when they were sworn tc perform them "impartlally and ac-
cording to the best of their Judgment®, Any act of the viewers
or any condition which wquld gsatiafy the éourt that the viewers dild
not perform their duties impartially on the day of the view,is con-
gldered sufficient to sqt-aside their report. While the particular
point raised by the 4th exception in this proceeding has not been _
passed upon by the Court,yet there are a great many deqisions Whére
courts have set aside reports of viewers because of'matters tending
to show that the viewers minds were influenced-in some way other than
by what they saw and heard in the strict performance of their duties
on the day and time when the view was held. '

It 18 respectfully submitted'that the 2nd,3rd and 4th excep-

tions should be sustained.

4
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IN THE COURT OF QUARTER SESSIONS OF CAMBRIA COUNTY.

To the Honorable FTrancls J. 0'Connor,President Judge of the above
named Court:-
We the undersigned, viewers aprointed by the annexed order of

Court do report:-— _ |

_ That,in pursuance thereof, all the viewers met at the time and
place aprointed -for the holding of said view,to-wilt, the residence
of W. H. Ross in the Village of Fallen Timber,Reade Township,Cambria
county,Pa., and after having been duly sworn to perform the duties
of thelr arpointment impartially and to the best of thelr judgment,
as appearéfby cath hereto annexed,all the viewers named in said
order viewédE}he ground proposed for the within mentioned road and
the undersigngd,being all thg viewers named in said order, do agree
that there is occasion for a road as prayed for by the petitioners
and that the same is necessary for a publiec road and, having due
regard for t@e moét advantageous location and the best grade,we.have
Taid dut.and 4o return for public use the follcwing deseribed- road:-

Beginning at the intersection of Main and Market Streets in

the Village of Fallen Timber,'county,Township and State aforesaid,
thence North 79¢ 00' East 1414 feet to a point in the public road _
between Clearfield,of Fallen Timber Bridge and Joseph Hollen;s Mill,
near the residence of B. F. Beers. The undersigned further revort
that they endeavored to procure from the owners of the land over
which said road passes releases in writing of all claims for damages
that may arise from the ovening of the same. That the only land
over which saild road as laid out passes iB a part of Market Street
in the Village of Fallen Timber whiech land has long since been deds
icated to public use,and has for many years been used by the publie
as a road, and land of B. F. Beers. That they have falled to procure

a release of damages from B. F. Beers and therefore, having-taken

¢




1 .
into consideration the advantages tc¢ be derived by the said B. P.

Beers by reason of the roaad passing throeugh his land,we have ass— .
essed the damage sustained by the said B, F. Beers at $100.00.

And ﬁe further repcrt that we havé viewed and do vacate the
following described road, to-wit:— A portion of the nublic road
between Glearfiéld,or Fallen Timber,bridge and Joseph Hollen's mill,
beginning at the intersection of said road with Main Sireet in
the Village of Fallen Timber, ﬁhence by the center of said road
North 73°¢ 30' East 240 feet; Horth 76° 30' East 500 feet and and
North 670 (00! East 700 feet to a point in the said public road near
the residence of B. F. Beers, which by reason cf the laying out
of théff%;§t mentioned road will become useless and for the further
Treason t%é{uthe road so vacated is ineonvenient and burdensome .
to keep 1n good condition it bcing laid out on 1ow svampy ground
hav1ng-several grades,;,also having a small bridge whlch is an ex-

‘ pense to ‘the Township to mumnta;n and keep in repalr, while the
first: mentloned road as laid- out 1s on nigh ary ground and has a
mich better grade. ... '._-

We further report that before the said view public notice of
the time and place of the meeting of the viewers was given to all
parties 1n interest according to law by posting the required number
of notices in the most public places in the vieinity and at the ter-
minii of said road, énd by coples ofrsaedd notice served on the
supervisors of Reade Township and the County Ccmmissloners,all of
which was dcne ten days before.the view was held and will appear
by return and acceptance hereto attached.

We hereunto annéx a plot or draft showing the said roads as
laid out and Vacated, stating the courses and distances and noting

briefly the improvements through which the same passes and herewith

return a copy of the said notice.

dg;hp Rf’éﬂzaﬁv' 3 aéﬁ7v Af*f“
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" State of Pennsylvania, )

_ ( ss.
County of Cambria )

Before me thé-subscriber, a Justlece of the Peace in and for
sald ‘County, personally appeared Jno. L. Elder; A L. Rulter and
John Mulhoilen, viewers appointed by the annexed order, who, being
duly sworn,depose and say that they will perform the duties of

their apryointment inpartially and to the best of their Jjudgment and
abdlity.

Y

- . _r"_\-. . .
“8worn and «subscribed before me )
)

S ( X El Ay
this 29th. day of February,1908.
L : ( gyﬂ

lce Peace,

)
Yy Gomiasioil Rxpirentheh )
o m’“d‘y in May, 1.7 ( M—ém_

------
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Qommonmuweslth of Feunsylwanis, }nn
County of @ambrial

At a Court of Quarter Sessions of the Peace of the County of Cambria keld at Ebepnsburg,
in the said County, on the.. g.'ﬂMlAr?U ...... day of.. (E]mezﬂ‘u ...A. D. 190 7 , before the
Tonorable Judge of the said Court: TUpon the petition of divers inhabitants of the Township
of... ﬂlﬂdﬂ ..................... , in the said County, setting forth that they labor under incon-
venience for want of a......... CP/ULMN(J .......................... road or highway, to lead from

the. Mm{%ml T‘nn.mu a«\rimwm WCLJ(U %d%m
ol )
ol rnumu Tﬂmmdwm) ,,,,,,

---------------------------------------------------------------

.................................................................................................

----------------------------------------------------------------------------------------------

and therefore praying the Court to apI;oint proper persons to - view and lay out the same ac-

cording to law. The Court, ,upon due consideration had of the premises, do order and appoint

| Rubder, s %m Mol oo

viewers, to view the ground proposed for said road, and if they view the same, and
shall agree that there is occasion for such road, they shall proceed to lay out the same, having
respect to the shortest distance and the best ground for a road, and in such manner as shall do
the least injury to private property, and,also be as far as practicable, agreeable to the desires of the
petitioners, and that they make a report of their proceedings to the next Court of Quarter Sessions
to 1 be held for said County, stating partlcularly whether they Judge the saiie necessary for @ publieor T T 7 <
private road, together with a plot or draft thereof and  the courses and dlstancel and references to

-

the improvements through which it may pass.

By the Court.

Attest:

e /& f .................. , Clerk.

?\

‘s



NOTE. “It shall be the duty of all persons appointed in the several counties of this Commonwealth o
view and review any public or private road or hridge, if they shall decide in favor of lecating sald road or bridge,
to endeavor to procure from the person or persons over whose land such location may be made releases from
all claimg for damages that might arise from the opening of such road or the bullding of such bridge; and In
every cose where said viewers shall fall to procure guch releases, and it shall appear to them that any
damages will be sustained, it shall be their duty to assess the damages and make report thereof gigned by u
majority of .their number, and return the same, together with all releases obtained, to the Court of Quarter
Sesslons, and the damages so assessed shall be conclusive, or may be subject to appeal, review or modification,
18 may be provided by existing laws in the different counties of this Commonwealth.’

“The persons appointed as aforesald shall view such ground, and if they shall agree that there Is
occaslon for a road, they shall proceed to lay ‘out the same, having regpect to the shortest distance, and the
best ground for a road, and in such muanner as shall do the least injury to private property, and also be, as far
ns practicable, ngreeable to the desire of the petitioners.”

“The viewers, ag aforesald, shall make report at the next term of sald Court, and in the sald report shall
state particularly: First, who of them were present at the view, second, whether they - were severally sworn or
affirmed; third, whether the road desired be necessary for a public or private road: they shall also annex and
return to the Court a plot or draft thereof, stating the courses and distances, and noting briefly the improve-
ments through which it may pass; and, whenever practicable, the viewers shall lay out the sald roads at an
elevation not exceeding five degrees (except at the crossing of ravines and streams), where, by moderate flling
und bridging, the declination of the rond may be.preserved within that limit.”

b
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To John Owens,Conrad Hahn and Charles Leventry,

commissioners of Cambria County.Pa.

Take Noticei-
Thal the three viewers appointed by the Court of
Quarter Sessions of Cambria County,Pennsylvania, to view the ground
for a propased_fbad t0 lead from the interseotion of Main and Market
Streets in the Village of Fallen Timber,Reade Township,Cambrlia County,
Penn'a., and to extend in an easterly directlon and connect with and
end at the public road between Clearfield,or Fallen Timber; bridge
and Joseph Hollen's mill, at a point near the residence o¢f B. F.
Beers, and 1f they see ocoaslon to lay out the same to inquire of
and vacate a portion of the roéad now opened between clearfield;or
Fallen Timber, bridge and Joseph Hellen's ﬁill éhic rortion of the
- said road will vecome useless by reason of the laying out of the prodz
posed road will meet at the residence of W, H. Ross,Fallen Timber,
Reade Lownship, on the 29th dg; %g gé%%&&%yfleoa,/for the purpose
of performing the dutles of their apvointment,
A. J. Rutter,
John Mulhollen,
- dnoy L. Elder.
Viewex's,
Nﬁw, February-lgth,lgoa, service of the above notice accepted for

‘the Commissioners of Cambria County.




ROAD NOTICE.

Notlce is hereby given that the three viewers appoilnted by the
Court of Quarter Sessions of Cambria County,Pennsylvania, to view
the ground for a proposed road to lead from the intersection of
Main and Market Streets in the Village of Pallen Timber,Reade Town-
ship, Cambria County,Pa., and to extend in an Basterly direction and
connect with and end at the public road between Clearfield,or Fallen
Timber, bridge, and Joseph Hollen's Mill, at a voint near the res- .
idence of B. F. Beers,and if they see occasion to lay out the same
tc inquire of and vacate a portion of the road now opened between
Clearfield, or Fallen Timber, bridge and Joseph Hollen's Mill,which
portion of said road will become useless by reason of the laying out
of the proposed road, will meet at the residence of W. H. Ross,Fall-
en Timber, Reade Township, on the 29th day of Pebruary,1908, at 10 '

&3 o'clock A. M., for the purpose of performing the duties of their

appointment.
A. J. Rutter,
John Mulhollen,
February 19th,1908. Jno. L. Blder.

Viewers.

I hereby certify that the above is a true and correct copy of

the original notice iA this nroceeding. /622515725

Served the above notice February 19th,1908, on ¥. L. Troxell,
¥. E. CGlasgow and James Warner,Supervisors of Reade Township, Cambria
County,Pa., by handing each of them a true and correct copy and
making known to each of them the contents of same.

o




ROAD NOTICE.

Notlce is hereby given that the three viewers appointed by the
Court of OQuarter Sessions of Cambria County,Pennsylvania, to view
the ground for a provosed rsad to lead from the intersection of
Maln and Market Streets in the Village of Fallen Timber,Reade Town-
ship, Cambria county;Pennsylvania,and to extend in an easterly
direction and connect with and end at the publie road between Clear—
field,or Fallen Timber, bridge, and Joseph Hollen's mill, at a point
near the residence of B. F. Beers, and if they see occasion to lay
out the same to inguire of and vacate a portion of the road now open—
ed from Clearfield, or Fallen Timber, bridge and Joseph Hollents
Mill, which portion of said road will become useless by reason of
the laying out of the proposed road, will meet at the residence of
W¥. H. Ross,Fallen Timber, in the Township aforesai&, on the 29th
day of February,1908, at 10 o'ecloek A. M., for the purpose of per
forming the duties of their abpointment.
= A. J. Rutter,

John Mulhollen,

February 19th,1908.

Jnoe, L. Elder.
Viewers.
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In the Court of Quarter Sessions

of Cambria County.

llo~ 3. Decelber Sessions,l907.

to view ground for a proposed

\

N

“:F Report of Viewers anpointed
> road 1n Reade Township.

Filed 2 /Hanekh. /9e
Al %«Aﬁ—a’lﬁd/l;’.
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IN THE COURT OF QUARTER SESSIONS OF CAMBRIA COUNTY.

To the Honcorable Francis J. OtConnor,
President Judge of the above named Court:-
' Phe petition of the undersigned,inhablitants of
the Township of Reade,in the County aforesaid,respectfully rep-
resents - )

That they labor under great inconvenience for want of a pubiiec
road 'to begin at the intersection of Hain.and Market Streets in the
Viliage é%f#&ﬁﬁ;rglgg:;&gnd to extend in an Easterly direction -and
connect with and end at the pudlic road between: Clearfield,or Fallen

————

Timber, bridge and Joseph Hollens Mill,at a’ point near the residence
of B. F. Beersr&d%W M“%"’V’Wf _
The petitioners therefore pray the Gourt to appoint three per-
sons,qualified according to law, to view the ground proposed for
gaid road, and, if they see occasién to lay out the same, to inaguire
_,of and, vacate a portion vaﬁﬁe puqui¥%€¥4"4now openeqd, from Clear-
field,or Fallen TIMbethridge—to Joseph Holiéh:svuill which said
road was laid out e&nd opened by order of this Court on April 12ti,
1851,{ R. D. Vol. 2,page 99),which pvortion of sald road will become
useless by Ireason bf the-iaving_out of the prqposed road, and make
report of their proceedings to the next term of Court. -

And they will evér;pray,etc.r
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State of Pennsylvania, )

ss.
County of Cambria. )

Before me, the subscribei, a Justice of the Peace in and for

said County, personally arpeared JJ%A,4£QﬂﬁLuh~ﬁ , Who, having

first been duly sworn acecording to law, did depose and say that the

facts set forth in the within and foregoing petition are true and
correct to the best of his knowledge, information and belief.

Sworn and subseribed-before me )

s epires(faz st
Commssion T-;xptt._-au &

Mouday in My 1oL

3

’ gt e S

Aa




i

To . y one of the Supervisors of Reade

Township, Cambria County,Pennsylvania,.

You are hereby notified thet on Monday the seccnd day of Dec-
ember,1207,the petition of certain inhabitants of Heaﬁe Township,
County and State aforesald,will be presented to the Court of Quarter
Sessions of Cambiia County setting forth * that they labor under '
great ineonvenience for want of a public road to begin at the inter-
section of Main and Market Streets in the Village of Fallen Timber,
Township, County and State 1foresald, and tc extend in an Festerly
direction and connect with and end at the publiec road between Glear- .
field,or Fallen Timber, bridge and Joseph Hollents Mill, at a point
at or near the residence of B. F. Beers,in the Township,County and
State aforesaid." And praying the Court to arpoint three persons,
qualified according tc law to view the ground proposed for sald road
and,if they see occasion to lay out the same, to inquire of and vac-
ate a portion of the public road, all in the Township,County and
State aforesaid, now opened from Clearfield,or Fallen Timﬂer,bridge
to Joseph Hollen's Mill, which portion of said road will become use-

less by reason of the laying out of the proposed voad.

! Barker & Barker.

Attorneys fTor Petilioners.

z t ?ﬂ,zzddggl sone of the Supervisors of Reade Township, Cambria .

County,Pa., on November 2.2 ,1907, by handing a true copy of the

same to him personally.
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To , one of the Supervisors of Reade Town--.

.
.

ship, Cambria County,Pehnaylvania.
Ydu are hereby notified that on Monday,the second day of Decem- ii
ber,1807, the petition of certain inhabitants of Reade Township, *
County and State aforesaid, will be presented to the Court of Quar-.},i
ter Sessions of Cambria County, setting forth " that they labor under
great inconvenience for want of a publie road to begin at the inter--ﬁ
section of Main and Market Streets in the Village of Fallen Timber,.'ﬁ
Township,County .and State aforesaid, and to extend in an Easterly
direotion and conneet with and end at the public road between Clear-
field,or Fallen Pimber, bvridge and Joseph Hollens Mill, at a point
near the residenoe of B. P, Beers, in the Townshlp,County and State
aforesaid. " And praying the Court to arpoint three persons, jual-
ified agcording to law, itoc view the ground proposed for sald road,
and,if they see occasion to lay out the same, tc inquire of and
vacate a portion of the said publie road all in the Township,County
aforesaid, now opened from Clearfield,or Fallen Timber, bridge to
Joseph iiollents Mill, which portion of the said road will become

useless by reason of the laying out of the proposed rcad,

Barker & Barker

i . At{orneys for Fefifioners.

I hereby certify that I served the above notioe on

W Q 22'47/_244@42 yone of the Supervisors of Reade Townshlp,cambria

County,Pa., o/November £ &£ ,1907, by handing a true copy of the

same to him personslly.

W, 13 /% %/; el sEL)
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_ ,Supervisor of Reade Township,
Cambnda Gountf,Pennsylvania.

You are herevy notified that on Monday,the second day of Dec-
ember, 307, the petition of certain inhabitants of Reade Townshilp,
Cocunty and State aforesald, will be presented to the Court of‘Quar—
ter Sesslons of Canbria County seilting forth * that they labor under

" great inconvenience for want of a Public road to pegin at the in-
tersectioﬁ of Main and Harket Stireets in the Villagé of Pallen Tim-
ber,Township,County and State afcresald, and to extend in an Fasl-

erly direction and connect with and end at the public road between

Clearfield,or Fallen Timber,Bridge,and Joseph Hollents Mill, at a ‘(

point near the resldense of B. F. Beers,in the Township,County and

State aforesald.” And praying the said Court tc anpoint three per—

ey —

sons,qualified acéording to law, to view the ground proposed for
said réad,and, if. they see oocasion to lay out the same, to inquire °
of and vacate a'portion of the publio road,all in the Township and {
County aforesald, now opened from Clearfield,or Fallen Timber,bridge
to Joseph licllents Mill,which portion of said road will become use-
less bty reason of tpe lﬁying out of the proposed road.

. " i Barker & Barker.
“AtTorneys Tor PeLitioners.

I hereby certify that I served the above nctice on

- - -— -

s one of the Supervisors of Reade Townshilp,- Camb-
-~

ria County,Pan,don Novqmbergﬁér:igo7, by handing a true copy of the

same to him personally. /Y, L4
W. ’”'fﬁ%/ L4 (SEAL
' o t - )
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T1: the Gd\v ~_Auarter Sessions

of lixikria Jeuniy.
Meq, Dux.d s, 1967,
h)

Petition &f inhabitants of Reade
. Township for the appointment of
viewers to view the ground for
a proposed road from Fallen Timbez
to a peint on the nuvlic road fromw
clearfield Bridge to Jos. Hollens
- Mill ete.

Frlou X Bcesuchin, (707

And now Decemcer 24,1207, {he

within petition presented,con-
sldered, and

[ 4 T
arpgiﬁcg; viewers.

B. & B.

——

.’]

e




